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WHY CAN'T THE JUDGE TALK TO ME ABOUT MY CASE?

The judge must remain independent, impartial and unbiased to BOTH sides to &
dispute throughout ALL. PHASES OF THE CASE. The judge cannot take sides with any one
party to a dispute. The judge is not the lawyer for either party. The courtis nota legal services
office. If the Judge, or the court staff, assist either party with the preparation and presefitation
of their case, then the judge has become biased and partial, and has compromised the

integrity of the court.

Also, communications with a party must be in the presence of all other opposing
parties. There cannot be private, one-sided conversations with the judge. This is
known as the prohibition against ex parfe communications.

Here is another way to look at this issue: Would you want the judge talking to your
opponent without your knowledge and giving your opponent tips and pointers on how to be
sucoessful against you? And then would you want the same judge deciding the case?

Finally, a judge must remain independent from all influsnce. Suggestions that the
judge will not get your vote, or that you will publicly criticize the judge or write a letter to the
editor, or that you will report the judge fo authorities will not influence the judge’s decision, nor
will it open lines of communication fo the judge.

The Canons of Judicial Conduct govern each of these topics concerning judicial
independence, impattiality, and communications concerning a case. The applicable rules are
CANON 1{A), CANON 2(B), CANON 3(B}(2), CANON 3(B)(5), AND CANON 3(B)(8).

Any person may represent himself or herself in court without a lawyer. However, this
does not make the judge or court staff your lawyer. If you choose to *do-it-yourself,” then you
are acting as your own lawyer and your own investigator. You must perform like a lawyer
- would perform in gathering evidence and other pertinent information. Neither the judge or the
court staff can assist you in preparing or presenting your case. Just because you “do-it-
yourself” does not mean that the law changes or becomes easier. The law remains the same
whether you are represented by a lawyer or you represent yourself. The law remains the

same whether your case is worth $50.00 or $500,000.00.
In small claims and protective order cases ONLY, court clerical staff can provide some

forms to you and give instructions on how to complete the forms. However, no legal advice will
be given and the same rules of conduct outlined above govern both the judge and court staff.




INSTRUCTIONS FOR FILING A SMALL CLAIM

The following general statements are provided in an effort o answer some common

questions about filing a case in the Small Claims Division of the Jasper Circuit Court. If you
desire additional information, you may review a copy of the Small Claims Manual which is on

file with the Clerk’s Office or you may consult an atiorney.

1.

2.

10.

11.

Although it is not required that you have an attorney for a case in Small Claims Court,
you may hire an attormney fo represent you if you wish.

You must file the claim in the county where the fransaction or occurrence took plece,
where the obligation was incurred or where it was to be performed, or where the

defendant resides or has his place of employment.
The claim must be filed with the Clerk’s Office at the Courthouse, between the hotirs of

8:00 A.M. and 4:00 P.M., Monday through Friday.

You must know the correct name, address, and ielephone number of the defendant. Be
sure you are suing the person responsible. The court will not be able to hear your case
unless the defendant is properly served with the order to appear.

The cost of filing your claim is $76.00 for one defendant plus $10.00 for each additional
defendant which includes the cost of sending the defendant notice of the claim and an
order to appear, unless service is via Sheriff, then there is a one time $13.00 fee due at
the time of filing. The defendant may be ordered to repay this money to you if you win,
but not if you lose,

You cannot recover more than 8ix Thousand Dollars ($6,000.00). I you are entitled to
more than Six Thousand Dollars ($6,000.00), you must give up your right to the amount
over the maximum if you wish to have your claim heard as a small claim in the Circuit
Court.

If you are suing on an account or contract, you must give the Clerk one copy of the
contract for the court records and also one copy for each defendant. Keep the original
for yourself. If you do not have a copy of a contract, it will not prevent you from filing a
claim.

On the notice of Claim, clearly and briefly set forth your claim. You will have an
opportunity to explain your claim more fully in court. Claim only those damages you
believe you can prove in open court,

If after you have filed your claim but before trial, you and the defendeant reach a
settlement, you should write out the agreement and have all parties sign it. The
settlement agreement must be filed with and approved by the court or the court will be

unable to enforce it for you.
If the defendant requests a jury trial, all formal rules will apply at the frial. 1t would then

be advisable for you to contact an aitorney.

The defendant may meke a claim against you by filing a counterclaim with the court.
Both the original claim and the counterclaim will be decided at the same trial so long as
the amount of the counterclaim does not exceed Six Thousand Dollars ($6,000.00).




12,

13.

14.

15.
16.
17.
18.

19.

You will be notified of the counterclaim at least seven (7) days before trial. If you do not
receive this notice within seven (7) days before frial, you may request a continuance.
The Notice of Claim you file at the Clerk’s office will list the date and time for trial. Be.
sure to arrive on time. If you are not present when your case is called, it will be

dismissed.

When you file the Notice of Claim in the Clerk’s office, your case will be assigned a
cause number, Be certair to know and refer to that number whenever you contact the
court about your case,

If the defendant is unable to aitend the trial on the date set, he or she may ask the court
for & continuance. The continuance will be granted only for a good reason and the court
will attempt fo contact you regarding the scheduling of a new date.

On the date of your trial, be prepared to present all your evidence and witnesses,
Subpoenas can be issued by the Clerk for reluctant witnesses.

At the trial simply tell your side of the story. There are no technical or formal rules to

follow. The judge may ask questions of the parties or the withesses.
You will be natified of the Judge’s ruling in your case either immediately after your trial

or within sixty (60) days after the trial.
The decision of the court may be appealed to the Indiana Court of Appeals. An appeal

must be filed within thirty (30) days of the court’s judgment. Also, there are various
costs involved in an appeal and the right to appeal is lost if the time deadlines and
financial obligations are not met in a timely fashion. Therefore, if you wish {o file an

appeal, you should contact an attorney within 7 days of the court's judgment.
If you have any questions about the procedure for filing your claim ask the Clerk for
assistance. If you need legal advice, you must contact an attorney as neither the Judge

nor any court personnel can help you in that respect.

INSTRUCTIONS FOR DEFENDING A SMALL CLAIM

. The following general statements are provided in an ¢ffort to answer some
common questions that arise when someone has been sued in the Small Claims
Divisicon of the Jasper Circuit Court. - ‘

If you desire further general information, you may review a copy of the
Small Claims Manual which is on file with the Clerk. If you need legal advice you

should contact an attorney at your earliest convenience.

1. If someone has filed a claim against you in the Small Claims Division of
the Jasper Circuit Court you will be referred to as the Defendant while
the party which filed the claim will be referred to as the Plaintiff.

2. You must appear in Court on the date and time as scheduled on the
Notice of Claim if you desire to dispute the claim against you. Also,
even if you do not dispute the claim, you should appear in Court to

establish a method by which you will pay the judgment.
If you fail to appear in Court as scheduled the Plaintiff will be granted a

3.
default judgment against you which means the Plaintiff will be given
what was asked for In the claim.




10.

11.

if you have a claiim against the Plaintiff arising out of the same event or
transaction you may file a counterclaim with the Clerk’s Office so that -
your ¢laim and the Plaintiff’s claim can be heard at the same time. If the
amount of your counterclaim exceeds ($6,000.00) you give up any right
to the excess over that amount by filing the counterclaim in Small
Claims Court. If you wish fo file a counterclaim in excess of ($6,000.00)
the case is transferred out of Small Claims Court and all formal and
technical Court rules will apply and you should, therefore, consuit an
attorney. Your counterclaim should be filed no less than seven days
prior to the scheduled Court trial.

You do not have to employ an attorney to represent you but you may do
so if you wish. However, corporations, partnerships and other
businesses must be represented by an attorney except for ceriain
exceptions.

Be prepared to present your case in Court on ihe date listed on the
Notice of Claim by having all withesses and other evidence available at
that time. Subpoenas can be Issued by the Clerk Tor reluctant witnesses
if you provide all appropriate information.

At the trial simply tell your side of the story. There are no technical or
formal rules to follow. The Judge may ask questions of you or the
Plaintiff. Bring all documents concerning this claim with you.

You may request a jury trial but if you do so, you will be required to pay
for the transfer of the case {o the regular docket of the Court and you
must make the request within ten (10) days of receipt of the Notice of
Claim. The case will then be tried according to formal rules of
procedure and evidence and it would therefore be advisable for you to

coniact an attorney.
You will be nofified of the resulfs of your case in Court or within 60 days

after the trial. ,
The decision of the Court may be appealed to the Indiana Court of
Appeais. You will be unable to appeal uniess you notify an atiorney in
tinme to aillow him to iake action within thirty (30) days after judgment is
entered.

if you have any questions about the procedure for defending your small
claim, ask the Clerk for assistance. If you need legal advice you shouid
contact an attorney as neither the Judge nor any Court Personnel is

allowed to help you in that respect.

COLLECTING A SMALL CLAIMS JUDGMENT

The following general statements are provided in an effort to answer some
common guestions about collecting a judgment obtained in Small Claims Court. If you

desire further general information you may review a copy of the Small Claims Manual
which is on file with the Clerk. Please remember that the winning party in Small Claims

Court has the burden of collecting the judgment and the following points should be

- - gonsidered:




70.

11.

12.

Jt is unfortunately true that some parties obtain a judgment and are unable to
collect any money. Collection of a judgment remains the obligation of the parly

receiving judgmeni as the Court is not a collection agency.
After receiving a judgment the winning party should contact the debtor and make

a good faith effort to informally arrange collection.
If the party is unable to informally collect a judgment, Proceedings Supplemental

may be filed against the debfor. The Proceedings Supplemental will be set for
hearing and the debtor will be ordered to appear.

If the SheriiT can locate the debtor to serve him with the Order to Appear, the
debtor is required to appear to answer questions about his assets that may be
used to pay the judgment. The winning party must also appear at the hearing to
inform the Court of attempts fo collect the judgment. Also the Court may ask the
winning party if he or she knows of any assets the debtor may have fo pay the
judgment.

Installment payments or garnishment of the debtor’s wages are two comimon
types of relief ordered by the Cowrt. The Court will be unable to order payment if
the debtor has no reqular income or assets,

If the Sheriff is unable to locate the debtor and the debtor is not served a copy of
the Order to Appear, the Court will be unable to proceed until the winning party is
able to provide a new address for the debtor.

A winning party is allowed fo collect interest on a judgment but the winning party
must make the calculation and inform the Clerk as to the amount of interest
claimed. The interest rate is established by statule and is subject to change
(present rate 8%).

All payments on a judgment should be made through the Clerk’s Office for record
keeping purposes and the protection of both parties but a winning party is
permitted to accept payments on the judgment if proper records are maintained.
If it is determined at the hearing on the proceedings supplemental that the debtor
does not have assets which can be used fo pay the amount owed, the winning
party will have to periodically re-file for an additional hearing if it is learned that
the debtor has accumulated assets or has started working. This can be done
through the life of the judgment which can be as long as 20 years

If the debtor is personally served with notice of the hearing on Proceedings
Supplemental but fails to appear for that hearing, the debtor may be ordered to
appear in Court to answer why he should not be found to be In Contempt of Court
for failing to abide by the Court Order to Appear. If the debior fails to appear afier
receiving notice of hearing on contempt of Court, a Writ of Attachment may be
issued to have the debior arrested and brought to Court. The Wrif of Attachment
will normally issue only if the debtor has been personally served with the Order to

Appear.

If you have any questions about the procedure for coliecting a small clajms
judgment you may ask the Clerk’s Cffice personnel for assistance. However,
Court Personnel cannot give you legal advice and yvou should contact an attorney

for any quesiions you may have regarding your claim,
MAKE CERTAIN THAT YOU KNOW THE COURT CASE NUMBER WHENEVER YCOU

APPEAR IN COURT OR CONTACT GOURT STAFF ABOUT YOUR CASE.




~ INSTRUCTIONS FOR LANDLORDS AND TENANTS

The following information is provided in an effort to answer Some Gonimen

guestions that arise in cases involving landlords and tenants. Additional information
may be found in the Small Claims Manual which is available in the Clerk’s Office. If you
need legal advice about your specific case, you should contact an attorney at your

earliest convenience.

[N

Oral lease agreements are enforceable, but there are fewer disputes about the terms

of a written lease, which all parties should carefully read before signing.

Generally, a month-to-monih lease, written or oral, requires advance noti¢e of at
least 30 days before the lease may be terminated by either party. There are certain
circumstances listed in the law (1.C.32-31-1-8), Including the failure to pay rent, where
30 days advance notice is not necessary. However, actual eviction with the sheriff’'s
pariicipation will require a prior court order and the better practice is to give advance
notice or to consult an attorney about whether advance notice is required in a
particular situation.

If a landiord has accepted late rent payment in the past the landlord must give the
tenant reasonable notice, preferably in writing, that late payments will not be
accepted in the future and will be considered a violation of the lease.

Reasonable charges for Jate rent payments may be assessed by the landlord but
only if agreed to in advance.

Landlords are entitled to come onto or enter the premises at reasonable times and
with reasonable notice, to make repairs and insgpections. Landlords are sntitled to
immediately make emergency repairs and inspections. Otherwise, the tenant is
entitled to peaceful enjoyment of the premises.

As a general rule a landlord has no duty to make repairs to leased premises unless
the landlord agrees to do so by the lease terms or otherwise. Tenants must inform
the landlord promptly and, if possible, in writing when essential repan's or those
agreed on are nesded.

A landlord is entitled fo be compensated by the tenanis for damages in excess of

normal wear and tear. Tenants are expected to leave the premises in as clean a
conditicn as when they took possession and the landlord can claim damages for the
cost of cleaning to return the premises fo that condition.

The measure of damages to personal property and fixtures is the difference between
the fair market value before and after the damage. Estimates of the cost of repairs
and actual proof of actual costs of repairs are admissible at frial fo prove damages.
There are far fewer disputes about damages if the landlord and the tenants go
through the premises together when the tenants move in, making a written list of all
existing damages. When the tenants are moving ouf, the parties should inspect the

premises together.

10. Photographs of the premises at the time the tenants move in and photographs of

any damages ciaimed by the landiord when the tenants move out are very helpful if

the dispute goes to frial.




11. The landlord may not keep any portion of a damage or security deposit uniess thers
is back rent due or damages to the premises. .

12. Within forty-five (45) days after termination of the agreement and surrender of
possession by the tenant, the [andlord must either refund in full any security or
damage deposit or deliver to the tenant an itemized, written statement showing why
all or part of the deposit is being kept by the landlord. The forty-five (45) day time
period begins when the tenant provides a forwarding address fo the landlord. . If the
landlord fails to provide the itemization of damages within 45 days, the landlord is
prohibited from keeping the deposit and may forfeit the right to collect for any
damages that may have been caused by the tenant. If a tenant believes the landlord
is unfairly keeping the deposit, the tenant may want to contact a lawyer or file a case
in Small Claims Court.

13. Landlerds should keep compleie records of all rent payments received, security
deposits paid and any other financial iransaction with the tenant. Tenants should
demand rent receipts and should keep those receipts and all canceled checks.

14. All keys should be returned to the landlord as soon as the premises have been
vacated, Additional rent may be charged uniil the keys are returned or until the
locks have been changed, in which case the cost of the new locks may be deducted
from the security deposif.

15. Generally, utility shut-offs by the landlord are permitted only when the tenant has
abandoned the premises. if a landlord improperly shuts off ufility service or illegally
focks out the fenant, the tenant may recover monetary damages from the landlord.

16. Landlords cannot hold the tenant’s personal property as security for unpaid rent
urnless a court has found the property to be abandoned, in which case the property
may be disposed of or its value applied against any judgment in favor of the
landlord. INegal conversion of another’s property is a crime and in a civil suit could
result in punitive damages. If a landlord is awarded possession of the dwelling or
property in a court action, the landlord may seek a court order allowing the landlord
to remove and deliver the fenant’s personal property to a warehouseman for storage.

The tenant is responsible for the expenses associated with the storage of the

property.

17. Landlords are required to limit any damages. For example, Iif the tenant moves out
before the lease expires, the landlord must make every reasonable effort to re-rent
the premises to reduce the rent dus from the tenant for the remainder of the lease
ferm.

18. A landlord may seek an smergency order of possession if the tenant is commitiing

- waste on the premises and a tenant may seek an emergency order of possession if
the landlord has unlawfully interfered with the tenant’s access to the property. In
either circumstance, the party may wish to consult an attorney for legal advice.




SMIALL CLAIMS COURT POLICES & INFORMATION

. All parties, plaintiff and defendants, must sign-in so the Court knows who is

here.

. All new Notices of Claims are set for trial. The Court encourages all parties
to meet and negotiate a resolution of the pending matter prior to going
before the Court staff and wait in the Courtroom. '

. If a Defendant desires a trial and does not want to talk to the opposing
party, he should inform the bailiff or Court staff and wait in the Courtroom.

. Proceedings Supplemental and Rules to Show Cause are procedures used to
collect a judgment. The Court requires all parties to meet and to attempt
to resolve the Proceedings Supplemental or Rule to Show Cause issues prior

to hearing the matter in Court. Inform the bailiff or staff if you need to go

on the record,

. It is the responsibility of every Plaintiff and party to file the appropriate
paperwork on cases that are resolved or otherwise not heard in the:
Courtroom. Failure 1o file will result in the Court assuming that the current
motion, etc., should be dismissed for failure to appear and to prosecute the

matter.

. If you have a Notice of Claim and Summons that indicate any type of
hearing is set, other than a trial, please inform the bailiff or Court staff.
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Application of Manual , ,
This manual has been prepared to provide you with generai knowledge of the operation of Small Claims

Courts in County Courts, Superior Courts, and Circuit Courts. It does pot address the specific jurisdiction or

procedures of Masion County Small Clairns Court. Marion County Small Claims Cowt is governed by Ind.

Code § 33-34 et seq. .

The manual does not cover all areas of the law or procedure, it does deal with many of the problem areas
experienced in small claims court and, hopefully, will aid you in preparing your case. Keep in mind that the
procedures outlined in this mannal may be subject to change by local court rule, practice or custom. If you have
a question about a particnlar procedure, practice, or court policy, check with the clerk. He or she may be able fo

asgist you )
Please read the manual from cover to cover. Although the court 'stsz and the Small Claims clerk cannot
give you legal advice, they will {ry to answer any questions you might have after you have read the manual,

Important Information About Suing in Small Claims Court

Small Claims Courts have simple rales of procedurs and allow you to represent yourself without an
attorney. As a result, many of you may feel that all yon need to do to win your lawsuit is to appear in coust on
the day of the trial, Others may feel that it is the judge’s job to develop and help you present your evidence at
trial, Still others may believe that there is some “magic” associated with the courfroom or that the judge
possesses supernaturzl insight which enabled him or her to find the trufh without the benefit of evidence. None
of these beliefs 1s correct.

A judge has no supernatural insight and there is no magic in the courtroom. The judge’s job 15 fo settle
disputes. between you and another party that yon have been umable to settle yourselves. The judge’s decision
must be based solely on the evidence given by the parties at the time of the trial and in accord with the
applicable law. The court, like a hammer or saw, is only a tool which yon may use to seitle your dispute. Like
any tool, the end product will show your skill in using the tool. A good case can be lost if you do not prepare
your case before the trial or if you fail to effectively present your evidence when you get fo frial. Proper '
preparation and effective presentation of your evidence greatly increases your chances of winning in Small

Claims Court.

Introdncfion
'The Small Claims Court allows every citizen to bring 2 lawsuit in an informal manner and does
not require that a party hire an atforney. You may hire an attorney if you want; however, in most instances you
will not be able to get the other party fo pay your legal fees even if yon win unless there is some writien
- - - apreement making- the other party-1able-for-your-attorney’s-fees- — v -

The Small Claims Courts were created so that you would have a speedy, reasonably inexpensive,
uncomplicated means of determination of yonr clajm. It is for your benefit. It is your right. Do not be afraid 1o
use it. The conrt’s staff and the clerk’s staff will assist yon but they cannot give you legal advice.

The procedures are not coraplex. The Plaintiff flis ovt a simple form smting why the Defendant owes
him or her money or that the Defendant has property which should be returned fo the Plaintiff. Each party will
explain his or her side of the story to the jndge at frial. The jndge may ask questions of each party to determine
the compleie facts of the case. The judge will make a decision based on the facts and evidence presented by the

parties and on the law as it applies 1o the facts,

Definitions
Agreed Judgment An agresment by the parties setding a dispute, subject 10 the judge's approval.
Affidavit A written statement made upon affirnation that the statement is trne nnder the

penalty of perjury or vnder cath before a notary public or other person authorized
0 administer caths. )

ji




Body Attachment - An order of arrest jssued when a party does not appear at a ruie to show cause

hearing.

Contempt An act or a failure to act that tends to obstruct or interfere with the operation of

: the court.

Continuance Postponement of a hearing or trial to & later date.

Counterclaim A written demand filed by a defendant against a plaintiff for meney or possession
of property.

Damages " A sum awarded by the cowrt as compensation for an mjury.

Default Judgment Decision for the plaintiff when the defendant fzils fo appear . coust,

Defendant The person being sued.

Discovery A request for disclosure of information held by, the other party.

Dismissal — The removal of 4 claim from jthe court prior fo a trial.

Eviction The legal process of removing someone from real property.

Garnishee Defendant A third pasty served with a written notice to apply property 10 a judgment.

Garnishment A request that property (cash or other items of value) coatrolled by a third person
be used fo pay a judgment.

Immediate Possession A p'rocedure for expedited retumn of real property or persopal property.

Injﬁry . Any wrong or damage done to another, either to a person, his or her rghts ox
prepesty.

Interrogatories Written guestions.

_dudgment Thedecision of ho comt.
Jurisdiction The authority of the court fo hear and deci&s cases.
Notice of Claim Written statement of a claim against the defendant that serves as a notice that the

lawsnit has been filed and that the party is ordered to appear in court

Open Account A Tumning billing for goods or services rendered under a ;}re-existing apresment
between parties. :

Party . Any person siing o1 being sued.

Personal Property Movable items or things th-at énava "\;aiﬁe and are owned.

Plaintiff The person suing.

Post-Judgment Interest Compensabon for loss of the nee of money ﬁnm the day of Judgment io the time
the jrdgment 1s collected, e




-Pre-Judgment Interest Compensatmn for loss of the use of money between the time thc money was due
and the day a judgment is entered.

“Proceedings Supplemental A written filing asking the court to take steps to collect a judgment.

*Real Property ' Ownership, rights or interests to land and items such as buildings that are affized
' to the land. )

Release of Judgment A entry on the court’s records showing the judgment has been paid in full.

-Rule to Show Cause A written request asking the court to hold the otbar party in contempt for not
following a court order.

Statute of Limitations A time limit for filing a case.

Subpoena - A court order requiring the appearance of a witness at a hearing or trial.

Third Party Someone other than the plaintiff or defendant.

Third Party Not;ce of Claim A written claim allowed when a third party has a financial claim or obligation that
relates to. the lawsuit between the plaintiff and defendant.

Vacate Making & judgment oz court order ineffective.

Venue The county where the case must be filed.




Before You File Your Claim

Before you fill out the forms to file your claim answer these questions (each is explained in this
booklet):

(&)  Does the Small Claims Court have the authority
(jurisdiction) to hear your case? {See Page 1) Yes No

()  Isthis county the prapér location (venue} for
filing you claim? {See Page 1) Yes No

()  Who are the parties to the action? (See Page 2)

(@  Isit-too late under the Statute ¢f Limitations to
file your claim? (See Page 2) Yes No

Only if the answers to Questions (a) and (b) are both “yes” and the answer to (d) is “no” may you file a
small claims acfion in this county. :

What You Can and Cangnot Sue for in Small Claims Conrt

There are many times when you may sue in Small Claims Cowrt. The following list contains some
examples:

(a) Personal injury, Six. Thousand dollars (36,000.00) or less.
(h)  Damage to persopal property or real estate, Six Thousand dollars ($6,000.00) or less.

{c) Landlord and tenant dispuies, if the rent due at the time of fling is Six Thousand dollars
($6,000.00) or less.

(d)  Money owed (bad checks, wages, services rendered, accounts receivable), Six Thousand dollars
(36,000.00) or less.

(¢)  Reton of wrongfully taken property and return of money paid for faulty work, Six Thousand
dollars ($6,000.00) or less. -

3] Bmergency possessory actions between a landiord and tenant nnder Ind. Code 32-31-6.

- Asyouraght have guessed-from-the above examples; by Indiana law, small claims filed on onafier July
1, 2005 are currently limited to cases where the amount sought to be recovered is Six Thousand dollars
(56,000.00) or less, (Prior to July 1, 2005 small clatms were limited to cases where the amount sought 16 be
recovered was Three Thousand dolars ($3,000.00) or less.)

If you hire an attorney, you probably will not be able fo get attorney’s fees as pazt of any judgment.
Exceptions fo this rale do exist, such as when a written agreement calls for the payment of attorney’s fees or in
the case of a bad check. Also, there are limits on the rate of interest you can ask for.

Location (Venue) for Filing Your Clajm

Small Claims Rules state that the right place to file a small claims suif is the county:
(a) where the transaction or oceurrence actoally fook place; or
(b)  where the obligation or debt was incurred; or
(&) where the obligation is to be performed; or
. (d) where the Defendant resides; or '
(e)  where the Defendant has his or her place of ernployment at the time the claim or suif s filed.

%




The county in which the suit is filed must meet one of the above requirements in order to be the proper
county of venue, If several counties qualify under the requirements, then the Plaintiff can file suif in any one of

the qualifying-counties.
Parties to the Suit.

The Plamtiff is the person or business which files the suit and asks the court to help collect an obligation
or to grant some other relief from another person or entity.

The Plaintiff raust be the person or business to whom the money is owing. For example, an apartment
building manager caonot sue a tenant becanse the manager is just an employee. It must be the landlord who

brings the lawsuit.
) The Defendant is the person or business which is being sued and wha must defend against the charge of
the Plainstff.
If more than one person is responsible then all Defendants should be named in one suif.
Change of Addsess or Telephone Number

If you change your mailing address or telephone number after you have become a party to a small
claims suit, either as the Plaintiff or the Defendant, you must promptly notify the cowrt in writng of the change.
All notices conterming your snit, including any changes of the trial date, will be sent to your last known
address. Your interest may be hurt if the court is nnable fo contact you due to a change of address. Remember,
written notification of a change of address or telephone must be sent fo the court.

Deadlines for Filing Suif (Statute of Limitations)

Before you bring your lawsuit you must be sure that the snit is filed within the time pexiod provided by
the statute of [imitations. You cannot bring suit if the fime Hmit has expired, The tme limit begins to run fora
contract when the contract is breached (broken) and for personal injury or damages to property when the injury
occurs. A list of some of the most common statites of limitations is set out below. {This is not an exhaustive
listing of the stamites of limitations iz the Indiana Code.}

1) Two Years _
A, Personal injury (that is, mjury to a person as opposed.to damage to property).
B. Damage to persoﬁal property;

2) Six Years
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B. Contracts not in. writing (other than a contract for sale of goods).
C. Rents and use of real estate (landlord-tenant disputes),
D. Damage to real estate.
E. Recovery of personal property.
E. Promissory notes ’n:ﬂdfOI‘ contracts for the payment of money.

Filing 2 Small Claim
If you wish fo file a lawsuif against another person, you must follow these rules:

1} Vou must fill out several copies of a Notice of Claim form by briefly and clearly stating m
writing the nature and amount of your claim against the Defendant. You will have an
opportunity fo explain more flly in court. Notice of Claim forms are available from the clerk’s

office without charge.
2) If your suif is based upon a written contract or account, you must provide to the clerk of the court
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one (1) copy of the contract or account statement for the court records and one (1) copy for each
Defendant,

3) Vou must give the clerk the correct name, address and telephone number of the Defepdant. Be
sure the named Defendant is the real party in interest. For example, following an antomobile
accident, you should sue the driver of the other vehicle, not his or her inswrance company.

4) You znust pay the cost of filing the suit regardless of whether you choose to have the Notice of
Claim delivered by certified mail, or fo have the sheriff deliver it to the Defendant. Ifyou win
your suit, the Defendant will be ordered to repay this money to you. You wili not be repaid if
yoi lose:

If you have questions about the procedure you must follow or any other matter relating to your case, ask
the clerk for help. Ifyou need legal advice, yon must talk o an agorney. Neither the judge nor the clerk can
help you with legal advice.

At the time you file your lawsuit, you will be notified of the ime and date of your trial. (You should
check with the court staff to find out if you will be expected to have all of your witnesses and evidence with you
on this trial date. Fnmany courfs this first trial date is used merely as a date to find out if the Defendant is going
to dispute your claim. If the Defendant does not show up for this first date after receiving proper notice from
the clerk or if the Defendant does show up and you can work out some agreement, then no trial will be_
necessary. On the other hand, if the Defendant does dispute all ora part of your claim, the judge may set the
trial for a later date.)

Nofice of the suit must be served upon fhe named Defendant at least ten (10) days before the parties are
to appear in court. If the clerk or the sheriff is unable to find or notfy the Defendant of the lawsuit within this
time, youmay either dismiss the suit or request a continuance of the trial date in order ¢ have more time to.
notify the Defendant of the suit. If such a coptinnance is requested, you must again fill ouf several copies of the
Notice of Claim, now called an “Alias Notice of Claim™, with attached exhibits, if any. You may also be
reguired to obtain a more ciurent address for the Defendant.

You may withdraw or dismiss your claim prior to trial, but fees paid to the clerk for filing and service
upon the Defendant cannot be returned.

If the Defendant has information which you camnot get and which you need to pursue your claim, you
may request that the conrt order the Defendant to disclose this information to you, The Defendant may also
ynake such a request to the court in order fo prepare a defense. Such a request will be granied only if you give

200d reasons for disclosing the information and only after the other pasty has been notified of your claim and
" that the information is being songht. The Cofirt may limit thé informarion sought fo That which is Recessaty for * -
the parficnlar case. This process of seeking information from the party before trial is called “discovery.”

Represenfation at the Trial - Atfornevs

Small Claims Rule 8 allows a person to appear 2t frial and, if he or she chooses, represent himself or
herself and avoid the cost of hiring an artorney. However, 2 person is allowed 10 hire an artorney and have the
attorney appear with lim or her at the frial. A person who has power of attorney for another person may pot
represent that person in cowt

Corporations - Representation in Smalt Claims Court

As a general rule, a corporation must appear by counsel. Small Claias Rule § provides a limited
cxception for cerfain claims. A corporation, whether as a Plaintiff or 2 Defendant, may be rcpresemf:d by an
employee who is not an attorney if the following conditions exist:

1) " The Claim (for or against the corporation) is not more than the preseribed limit set by Small™
Claims Rule &(c) (51,500.00); and

2) The claim is not an assigrment (such as a claim that has been assigned t0 2 collection agency); and




3) There is a corporate resolution and employee affidavit on file with the clerk anthorizing a full-
time employee to represent the corporation. (Most small claims courts provide forms for this
purpose.)

Sole Proprietors and Partnerships (Unincorporated Businesses)

As a general rule, an unincorporated business must be represented by the owner of the business or an
atforpey. Small Claims Rule 8 provides a limited exception for cerfain claims. A business, operafed as a sole
sproprietorship or partmership, may (whether as a Plaintiff or Defendant) be represented by an employee who is

not an attorney if the following conditions exist:

1) The claim (for or against the business) is not more than the prescribed limit set by Small Claims
Rule 8(c) (31,500.060); and : .

2) The claim is not en assigament (such as a claim that has been assigned to a collection agency);
and ~ '

3 The business has on file with the clerk an employee affidavit and certificate of compliance
designating a full-time employec to represent the business. (The small claims court may have

forps available for this purpose.)

The following sifiiations are not permissible:

' 1) If the claim involves a corporation and it is Jess than the prescribed Limit, an employes NOT
anthorized by resohution atternpts to represent the corporation.

2) If the claim mvolves a business operated s a sole proprieforship or partnership and it is Jess than
the prescribed limit, an employee NOT authorized by the cestificate of comphance attempts to
represent the business enfify. .

3) 1f the claim imvolves a corporation and it is greater than the prescribed limit, 2 non-atiorney
atternpts o represent the corporation.

4)-  Tf the claim involves a business operated as sole proprictorship or partnership and if is greater
than the prescribed limit an employee who is not an owner atterapts to represent the business.

(In such cases, the owner or an atforney must represent the business.)

5) ' A person with only a power of attorney to act on behalf of any individual, business, or
corporation attempts to represent the individual, business, or corporation i court,

NOTE: Assipned claims (collection agencies) must bave an atiomey regardless of the amount of the claim.

Counferclaims

If you are the Defendant and have received notice that you heve been sned in Small Claims Court and
you believe that you have any claim against the Plaintiff, you may file 2 counterclaim against the Plamnfy,

_ You must file your counterclaim with the court so that the court will be able fo mail a copy to the
Plaintiff in time for the Plaintiff to recsive it at least seven (7) days before the wial. If the Plaind{f does not
receive the copy of the counterclaim within that time, the Plaintiff may request a continuance (postponement) of
the trial date to allow time to prepare to defend against your counterclaim.

The court can only hear counterclaims 1up 1o the dollar amount listed earlier in this mamual. As the
Defendant, you may agree 1¢ give up the amouni over this limit in order to sue in Small Claims Court.
However, if you do this, you may not be permitted to sue for the rest of the claim Jater. If you do ot want 0
- give up the excess amount, then you may request 01 pefition the cowrt to transfer the case 10 another court or
division of the same court, In response to such a request or petitien, The court may transfer your counterclaim
or the entire case to another court or division of the same court where the Smali Claims Rules no longer apply.

If this oecurs, you and the other party should then hire attorneys to represent you.




[£ a counterclaim is filed by the Defendant, the court will hear the Plaintiff’s complaint and the
Defendant’s counterclaim at the same time.

Tf you are the Defendant and you believe that anather person who is not a party to the sujt may be
responsible to you for al} or part of the Plaintiff’s claim, before the trial you may file a third-party notice of
claim against the person. To do this, you should request a notice of claim form from the clerk and fill it out
naming the person whom you believe responsible as the “Third-Party Defendant” and explain on the form why
you believe this person should be responsible to you for the Plaintiff’s claim.

Jury Trials

When the Plaintiff files 2 claim in Small Claims Court the Plainfiff waives or gives up the right to a trial
by jury. 1f the Defendant wanfs a jury trial it must be requested no later than ten days after the Defendant is
served with the Notice of Claim. The defendant demands a fury trial by filing an affidavit and paying a seventy
dollar (3$70.00) fee. The affidavit must state that there is 2 question of fact in the case which requires a jury
trial, must explain this fact (or facts), and must state that the request for a jury trial is made in good faith, The
transFer fee must be paid within ten (10) days after the jury trial request has been granted; otherwise the party
requesting the jury trial has waived the request. If a jury trial request has been granted, it may not be withdrawn
without the consent of the other party or parties.

If the Defendant properly requests a trial by jury, the case will Jose its status as a small claim and will be
fransferred to the court’s plenary docket. The plenary docket requires a much more formalized procedure. At
this point, all of the formal rules of evidence and procedure will apply fo the trial of the case and both parties
should seriously comsider consulting legal counsel for assistance in the case.

Seftlements

1€ the Plaintiff and the Defendant are able to reach a sertiement of the dispute before the trial, the parties
should write down the settlement and, afier signing the agreement, file it with the clerk of the court. Then, the
judge will approve the sefflement'and enter the agroement as the judgment in the case.

The court camot and will not receive persopal property in seiflement or judgment except under
circomstances with the judge’s approval. Do not request the court to receive personal property for you in
connection with a settlement or judgment. .

Continnances

Continzances (postponements) will only be granted if good cause is shown. Except in urmsual

. _ciroumstances, na party.shall be allowed more than ope (1) continuance in any case and each continuance must
be specifically approved by the jadge. Notice of the conrinuance and the new dafe and time of the trial willbe
provided to all parties. Parties should appear at all bearing or trials unless specifically told by the judge’s staff
that the matter has been continued. . : .

Change of Judge

You may request a change of ndge, but swict time Jimits apply. A party secking a change of judge must
fle {hat written request with the court within thirty {30) days afler suit is filed (Trial Rule 76) or eadier if the
tral is set within (30) days after filing suit.

Trial

Asrive on tme on the day of your wal. If both parties appear at the time and date scheduled, the trial
will be held in an informal, yet orderly manner. The Plaintff will present his or her case first. The Plaintiff
may do this by testifying on his or her own hehalf and 2lso by having other Witnesses, including the Defendant,
testify. After the festimony of each witness, the ndge way atlow the Defendant to €50 gg-examine the Witness
by asking guestions. As the Plaintiff’s case is presented, physical evidence such as receipts, written leases, or
other ftems o support the Plamfiff’s clamm for damages may be shown to the judge.




After the Plaintiff has finished, the Defendant may testify, present witnesses, and present physical
evidence. After each of the Defendant’s witnesses has testified, the judge may allow cross-examination by the
Plaintiff. ‘ ‘

After the Plaintiff has finished with any confradicting testimony, each party may, at the judge’s
discretion, make a final statement to the judge to sam up his or her position.

Remember, although the trial is informal, all parties and witnesses are subject to penalties for confempt
of court and pegury.

During the trial the judge may stop at any point to ask questions of any of the parties or witnesses, Tn
addition, the judge may, with or without a request by either party, inspect scenes or locations involved in the
case,

Remember that the judge can base a decision only on the facts presented by the parties at the trial ard on
the law as it apphes 1o those facts. Therefore, know as much 2bout your claim as possible and tell the judge as
much as you can., . You should lay a solid foundation for your claim as 1o dates, parties involved, actions taken
or not taken, and, damages occurmning. Bear in mind that the judge is totally without kmowledge of the events
surrounding youg_cieum and can only rely on the information preseated at trial as a basis for. a decision.

Burden of Proof

If you are'the party trying to recover damages, as the Plaintiff on a claim or as a Defepdant on a
counterclaim, you have the burden of proving your case by a preponderance of the evidence. In other words, to
win, your evidence has to be more convincing than that of the other party. If each party’s evidence is equal,
vou will not win. For example, if it is your word against the word of the person you are suing and both of you
are equally believable, the judge must decide the case in favor of the person you are suing.

The party trying to recover damages must prove two things before the court can award a judgment:

1) Liability: You must prove by your evidence that the other party has done something that makes him
or her lable to you for damages. Examples of this would be that the other party has failed to pay
rent owed; caused an accident resulting in damages to your property; or ordered and received goods
without paying for therm. .

2) Damages: You must also then prove the actnal amount of damages (money) which you are entitled
10 recover.

This area is one of major concern for the Small Claims Cout, and one of tremendous frustration to a

.. person-who. files suit but is not well prepared to present his or.her claim or connterclaim.. The law provides that_

a party seeking judgment must prove both liability AND damages before a jndgment may be enfered in his or

her favor. The judge cannot speculate or guess what damages were cansed or what the dollar amounnt of the

damages was, Ifa party cannot produce evidence to show the amount, the judge cannot award a judgment.

Often parties have been zble fo present enongh evidence to show liability but then have failed to show
the dollar amonnt of the damages. In such cases, the judge cannot guess at this fignre and must decide in favor
of the alleged wrongdoer.

What kind of evidence can be used to show damages? The general rule is that the proper amount of
damages to be awarded is the difference between the valve of the property before the accident or event and the
value of the property after the accident or event, although a repair estimate may be sufficient to establish the
amount of damages in a small claims action. .

The Plaintiff and the Defendant are involved in an anmtomobile accident. The cause of the
accident was the Defendant’s negligence, To prove damages at trial, the Plaintiff may show
either a written estimate of the cost to repair or the difference between the market value of
the automobile before and afier the accident. The “market value difference” may be.proven
either by oral testimony or writien evidence from a qualified person. But the Plaintiff may

Example:
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not alwaysplead for the greater damages, The injured party has a duty, where reasonable, to
keep the damages as low as possible. Therefore, where the “market value difference” is
imuch greater than the cost to repair, and repair of the car is reasonable, the Plaintiff must ask
for damages in the amount of the cost 1o repair. However, where the repair costs.are much
higher than the “market value difference,” the measure of proper damages may be the
difference between the market value of the car before and after the accident.

If your damages include a claim for labor, remember that mere speculation as to future labor costs will
not be considered by the court in computing damages, althongh estimates by en expert would be proper
evidence. An example of an expert would be an anto mechanic. Evidence establishing sums actually spent for
labor would also be proper evidence.

The area of burden of proof and proof of liability and damages is very important to the party seeking
recovery for damages. If you are not sure what proof is needed at the trial, you should seek legal advice on that
problem. You could then decide to hire the lawyer to represent you at the tral or, after being advised of what
the law requires, continue to represent yourself,

If at the time of {Hial you feel that more damages have occurred between the date you filed your Notice
of Clatm and the date set for tdal, such as rent due, newly. discovered damage to property, interest on account,
etc., before the trial, you may ask the court ta allow you to amend (change) your Notice of Claim to mclude
new damages. '

Witnesses and Exhibits for Trial

A party should try to gef all witnesses fo attend the trial. If a witness does not want fo appear and festify
voluntarily a party may reguest the clerk to issue a subpoena ordering the witness to appear at the tal.
Requests for subpoenas should be made at the earliest possible date.

It is often important to the case that the proper documents o1 other exhibits be brought to the trial and
shown to the judge during the trial. Exhibits are identified by the court teporter and become a part of the court
record of the toal and cannot be retumed. If for any reason you must keep the original documents, bring
phoiocopies also. Ifthe judge is satisfied as 1o the genuineness of the copies and there is po objection by the
other party, the photocopies may be identified and made part of the court record of the trial in place of the
original docnments,

Attendance of wimesses and the presence of exhibits at the trial are the scle respansibility of the parties.
Judee’s Decision - Jndgment .

The Judge may make a decision at the end of the tDial or take the maiter dnder ddvisement indThaked T T
decision at a later date. Notice of the small claims judgment, including default judgment, will be sent either to
fhe attorneys of record if the parties are represented or to the parties. The jndgment will then be entered into the
court record. ‘

The law allows interest to acerne on a judgraent from the date of the judgment.

Once you have received fill payment of your judgment, you will be required to release the judgment,
This is accomplished by filing a release of judgment with the clerk of the court.

PlajntifT Fails to Appear af Trial

Tf the Plaintiff fails to appear for imal, the Small Claims Rules provide that the court may dismiss the
action/claim without prejudice. If the claim is dismissed without prejudice, the Plaintiff can refile the claim.by
paying another filing fee. If the Plaintiff fails to appear & second iime for tral, the Small Claims Rules provide
that the court may dismiss the claim with prejadice. A dismissal with prejudice will prevent the Plainuiff from
attemopting further action in the case. Be sure 1o check the local court rule or procedure on the consequences of
failing to appear at trial. : '




" requirements, see Defaunlt Judgment below.)

_ 1f the Plaintiff fails to appear at trial and the Defendant appears and has filed a counterclaim, the judge
may enter a default judgment against the Plaintiff based on the Defendant’s counterclaim. (For the

Defanlt Judgment

If at the trial the Plaintiff shows up and the Defendant does not, the Plaintiff can ask for a defanit
judgment against the Defendant for the amount stated in the original claim.

For the judge to grant the defanlt judgment, the Plaintiff rust prove the following:
1 That the Defendant was timely served with notice of the claim,

2) That, 50 far 28 the Plaintiff knows, the Defendant has no legal, physical, or menta] disability that -
would keep him or her from attending the wmisl or that would prevent the Defendant from

understanding the nature of the proceedings.
3) Thit the Plaintiff has a valid claim and should recover from the Defendant.

To do this, the Plaintiff may sign affidavits, or in some cases the court may require the Plaintiff to give
testimony from the witoess stand. -

Vacating a Default Jndgment ]

The party against whom & defanlt jodgment has been entered may file a writien request with the court to
have the defan}t judgment vacated or set aside. Such a reguest must be filed with the court within one (1} year
of the date the judgment was entered. If the request is property filed, the judge will hold a hearing where the
parties may appear. The party requesting the overturning of the default judgment must show “good cause™ for
vacating the defanit judgment. If the judge does vacate the judgment, the case will be scheduled for a new trial
on the original claims of the parties. _

If the one (1) year period has passed, the party seeking to set aside the defanlt judgment can file an
action fo reverse the original judgment only by following Trial Rule 60(B) of the Indiana Rules of TTial
Procedure. This action would best be accomplished with the help of a lawyer.

Appeal

Jf one or both parties are not satisfied with the cowrt’s decision and jndgment, an appeal of the decision
may be taken fo the Indiana Court of Appeals. To qualify for an appeal, the appealing party must take certaln
acfion within thirty (30) days of the Small Claims Court judgment. Due to the complicated rules for taking an
appeal, the party seeking the appeal shonld consult Jegal counsel as soon as possible affer the Small Clafms
Court jodgment has been entered. . '
Colection of Small Claim Affer Judgment -

If you are the winning party, the jndgment eniered by the court is a legal determinstion that another
person owes you a certain sum of money, and court costs.

¥ our judgment will be recorded (i.e., entered and indexed) in the jndgment docket of this county. Atthe

fime your judgment is recorded it becomes a lien on any real property owned by the debtor in this county now
or in the future. For your judgment 1o be a lien on real property in another county in this state it st be
recorded in that county. This is dope by obtaining a certified copy of the judgment and delivering it, along with
the necessary fee, to the Clerk of the county i gnestion for registering in that Clerk’s judgment docket. The
judgment will then become a lien on the debtor’s real property in that county, Once the judgment is recorded,
the judgment lien exists for a penod of ten (10) years. At the end of the ten year peniod from its entry, the lien
against real property will expire. However, the Jien can be extended for another ten year period by bringing an
action on a judgment within the fen year statule of limitations found in Ind. Code Section 34-11-2-11 prior to

the expiration of the hien.




Although the judgment lien expires after ten years as a general sule, the udgment itself may be enforced
for up to twenty (20) years after its entry. The expiration of the Jien on real property will prevent the judgment
creditor from collecting his or her judgment through execution on real property. After the expiration of twenty
years, a judgment is deemed satisfied under Ind. Code Section 34-11-2-12. The presumption of satisfaction is
not conclusive and can be rebutted by the jndgment creditor.

Colletting the judgment is your responsibility. The length of time it will take to collect will depend
upon both your diligence and the debtor’s ability to pay. When the judgment is entered, payment may be
ordered in full or by justallments. In addition, the court may order that the payments be made to the clerk’s
office. If payments are made to the clerk’s office, neither that office nor the court will monitor payments, but
you may call the clerk’s office to ask about payments. If payment is not made, yon bave several legal methods
of collection. :

Filing a Proceedings Supplemental is the first step. When 2 Proceedings Supplemental is filed, the
debtor is ordersd to appear in court and answer questions under oath about his or her ability to pay based upon
income, assets, liabilities, family size, efc. If you know that the debtor has 2 job and know the address of his or
her employer, you may ask the clerk 10 issue Interrogatories to the employer when you file the Proceedings
Supplemental. The court can determine from the answers 1o the Interrogatories whether the debtor has wages
which can be garmished.

At the hearing, you will bave the opportunity to ask the debtor, or inform the court, bout the debtor’s
ability to pay. At the conclusion of the hearing, the judge may order any of the following:

«  the Defendant to pay the judgment in full or in installments (the installments may be modified at any
fime in the future);

“s  the Defendant to supply the cowrt with current information regarding employment status and address;
e the Defendant fo reappear sometime in the future to provide additional informatiomn;
o a garnishment of the debtor’s earnings;
« execution against the debfor’s personal property,

At any time in the future if the debtor fails to follow a court order or if you have reason to believe that
fhe debior’s ability to pay has improved, you may ask thaf the debtor be ordered to come back fo conrt. This
can be done thronghout the lifetime of the jndgrent.

___ Tfthe debtor is served with notice of the hearng and does not attend, the court, at the winning partty’s
request, may issue a body attachment and have the debior arrested and held ia jail Unfil another dafe forthe™ ™ 7~
hearing can be scheduled. '

If the debior cannot be found o be served with the order to appear, the winning parfy can request that

the hearing be continned for a period of time to aliow more fime o find the debtor and to serve him or her with
notice of the hearmg, '

Garnishment - The law Limits the amount of garnishment and regulates the kinds of income that can be
garnished. Only one garnishment can be applied at one time; it'is ymportant 10 “get.in line” becavse
garnishment orders are paid in the order that they are received by the employer. If the debtor changes jobs, you
will have to ask for a now garmishment order,

Execition Agaiust Personal Property - The personal property of the debtor can be anached and sold at
execution. This means of collection is strictly controlled by statute and subject to many exernptions. For that
reason if is advisable that you consult with an attorney if you think execution against personal property raight
be worthwhile. _

If the Debtor Dies - To collect the judgment if the debtor dies before the sndgment is paid, you must file
a claim against the deceased’s estate.
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Tf the Debtor Files Bankruptcey - If it is shown to the court that the debtor has filed bankrupfcy and

your judgment is listed in the bankrupicy petition, the court is required by F ederal law to stop collection
proceedings. In that case, your only remedy is in Bankruptey Covrt.

‘What Al Landlords and Tenants Should Know

1)

2)

3

4)

5)

7)

8)

.10)

“BUTONLY FOR ESSENTIAL REFAIRS THAT THE LANDIORD HAS AGREED TO MAKE, AND

Local housing ordinances and public housing laws creafe both rights and duties for landlords and tenants
and those laws and regulations should be understood where they apply.

Oral lease agreements are enforceable, but there are fewer dispudes about the terms of the lease when it
is written and when all partics have read it carefully before signing.

Unless the lease terms provide otherwise, the general rule is that a month-to-month lease, writfen or
oral, requires advance pofice of a least 30 days for termination by either party. There are certain
stafutorily prescribed circumstances (Ind. Code 32-31-1-8) where advance notice or nofice to guit is not
necessary. For example, if the rent has ot been paid the landlord can ask the tenant to vacate without
advance notice. However, actnal eviction with the sheriff's participation will require a prior court order.
Thé betfer practice is to give advance notice in case of donbt, and/or consult an attomey if you are not
sure whether advance notice is required in the patticular situation.

1f a landlord has accepted late rent payment in the past the landlord must give the tenant reasonable
nofice, preferably in writing that in the future late payments will no longer be accepted and will be

considered a breach.

Reasonable charges for late rent payments may be assessed by the landlord but ONLY ifagreed to in
advance.

T.andlords are entitled to come onto or enter $he premises at reasonable imes and with reasonable notice
to make repairs and inspections; they are entitled to immediate access to make emergency repairs and
inspections. Otherwise, the tenant is entitled to peacefil enjoyment and if the landlord wrongfully
violates the peaceful enjoyment the landlord is in violation of the lease.

As a general rule a landlord has no duty to make repairs 1o leased premises unless the landlord agrees to
do 50 by the lease temms or otherwise. However, a landlord must maintain electrical systems, plumbing
systems, sanitary systems, heating, ventilating and air conditioning system, elevators, and appliances if
supplied as an incentive to the rental agreement if such iteras were provided on the lease premises when
the rental agreement was entered into. Tenants must inform the tandlord promptly and, if possible, in
writing when essential repairs or those agreed on are necded. Ifthe landlord fzils to make agreed repairs
within a reasonable time after nofice, the tepant may have them completed and deduct the cost from rent

ONLY IF A PRIOR REQUEST HAS BEEN MADE.

Recovery of a money judgment by landlords is allowed only for darages in excess of normal wear and
tear. Tepants are expected to leave the premises in as clean a condition as when they ook possession
and the landlord can claim damages for the cost of cleaning to retarn the premises to that condition.
The measure of damages to pérsonal property and fixtures is the difference between the fair market
value before and after the damage; estimates of the cost of repairs and aciual proof of actusl costs of
repairs are admissible at frial fo prove damages.

Therc ate far fawer disputes about damages if the landlord and the renants go through the premises
together either BEFORE OR IMMEDIATELY AF TER the tenants move in and list in writing all
damages evident at that time. When the tenants are moving out, the parties should go throvgh AgaID SO
that they are more likely to agree about what, if any, damages are the fanlt of the present tenants.
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Photographs of the premises and of the damages claimed é;'e very helpfol if the dispute goes to triél,
whether the damages are claimed by the tenant fo have been there when he or she moved in, or claimed
by the landlord to be due to the negligence of the tenant. ‘

The landlord may not keep any portion of a damage or security deposit unless there is back rent due or
damages fo the premises.

For rental agrecments entered into after June 30, 1989, the-landlord must, within forty-five (45) days of
receiving from the tenant a forwarding address, either refund in full any security or damage deposit or
deliver to the tenant an itemized, written statement showing why all or part of the deposit is being kept
by the landlord. The law imposed potentially harsh consequences upon a landlord who fails to comply
with this requirement. If a tenant believes the landlord is unfairly keeping the deposit, the tenant may
want to contact a lawyer since a tenant has certain rights with respect to the refurn of 2 security deposit
under Indiang law,

Landlords should keep complete records of all rent payments received, security deposits péid, et.
Tenanss should demand rent receipts and should keep those receipts and all canceled rent checks.

Al keys should be returned to the landlord as soon s the premises have been vacated. Additional rent -
may be charged until the keys are returned or umtil the Jocks have been changed, in which case the cost
of the new locks may be deducted from the security deposit. -

Ind. Code 32-31-7 sets out certain doties of a tenant with regasd to the care and maintenance of leased
premises and provides remedies to a Jandlord where the tenant fails to folfill these duties. Ind. Code 32-
31-8 sefs out certain duties of a landlord with regard 1o the care and maintenance of leased prermses and
provides remedies to a tenant where a landlord fails to fulfill these duties.

Generally, utility shut offs by the landlord are permitted only when the premises have been abandoned
by the tenant and the utilities are in the Jandlord’s name; lockouts are not permitted uniess the.tenant has
abandoned the premises and illegal lockouts or utility shut offs could result in a judgment for punitive

damages against the landlord.

Landlords canmot hold the tenants’ personal property as security for unpaid rent UNLESS a court has
found the property abandoned or the court permits the landlord to attach the property, in which case the
property may be disposed of or its value applied against any judgment in favor of the landlord. IHegal
conversion of another’s propesty is a crime and in a civil suit conid result in punitive damages. Ifa
Jandiord is awarded possession of the dwelling or property in a conrt action, the landlord may seek a

- — —.court order allowing the landlord fo remove and deliver.the fenant’s persopal property foa

warehonseman for storage. In such event, the warehouse has a lien or claim against the property for
expenses. The fenant is responsible for the expenses associated with the storage of the property.

Landiords are required to mitigate any damages. For example, if the tenant has left the premises hefore
the lease was up, the landiord must make every reasonable effort to re-let the premises and thereby
rednce the rent due from the tenant for the remainder of the lease-term.

Landlords’ efforts to obtain information about the tenants® credit history and information from prior
landlords, and tenants’ efforts to obtain information about the rehiability of the landlord BEFORE the
lease is agreed to reduces problems after the lease is in effect.

Under Tod. Code 32-31-6 a landlord is entitled to file 2 small claims action to obiain emergency
possessory relief if a tenant is committing or threatening fo cornrmit waste to the premises. Simularly
under Ind, Code 32-31-6 a tenant is entitled to file a small claims action 10 obtain emergency possessory
relief if a landlord has unlawfully interfersd with the {enant’s access'on possession of the premises by
for example changing locks or intermpting or shutting off utlities or other essential services.




